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Summary

The comments responding to the Second Further Notice of Proposed Rulemaking demon-
strate wide support for some federal rules governing telecommunications billing. While some
parties argue that the FCC need not impose rules other than those already established in the First
Report and Order, and other parties argue that the FCC should establish detailed rules on all as-
pects of billing, almost all parties appear to support the fundamental concept that the FCC should
exercise its authority to establish billing rules that would be uniformly applied nationwide.

Sprint supports the adoption of a single uniform set of federal rules and set forth a posi-
tion which balances the various extremes contained within the comments. Sprint does not op-
pose the creation of any further billing requirements, for example, as do AT&T and Qwest. On
the other hand, Sprint does not believe the FCC should attempt to dictate the specific line item
labels and types of surcharges that carriers can impose, as suggested by NASUCA and the
AARP. Sprint believes that the combination of the existing obligation to provide clear and non-
misleading descriptions with the high level proposed rules regarding billing format and disclo-
sure will provide a balanced regime that permits the benefits of competition to continue to accrue
to consumers and will ensure appropriate consumer protections are maintained.

Once the FCC exercises its authority to establish these rules, however, it is imperative
that the Commission preempt any inconsistent state regulation. Federal rules cannot simply be a
floor upon which 50 different state commissions or legislatures can build. Inconsistent state
regulation will undermine the benefits brought to consumers by national economies of scale and
national pricing plans. Sprint disagrees with the legal arguments of the Attorney Generals re-
garding the FCC’s authority to preempt state billing regulation. The FCC has the legal authority

and the Congressional statutory directive to establish a national federal regime for wireless ser-
vices. .

Sprint also opposes the comments seeking reconsideration of the FCC’s Order filed by -
the Attorneys General and the Arizona Corporation Commission. These petitions raise serious
First Amendment concerns, are not supported by the facts, and, in the end, fail to explain how
carriers, which operate under term contracts, should recover their costs of providing service.
Under the Attorneys General application of the law, carriers would have two choices. The car-
rier could recover new government imposed costs by increasing its base rate on all new subscrib-
ers, thus requiring new customers to subsidize the existing base of subscribers for such expenses.
Or, the carrier could abandon term contracts and increase rates for all customers. Even the latter
solution, however, would ultimately require customers in one state to subsidize customers from
other states that imposed fewer costs on carriers. Both alternatives harm consumers and limit
consumer choices. '

Ultimately customers must pay the cost of providing service, including costs imposed by
the government through mandates or taxes on carriers. These costs do not simply disappear if the
FCC prohibits the imposition of surcharges or limits the types of billing structures carriers use.
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Sprint Corporation, on behalf of its local, long distance and wireless divisions, submits
the following reply to the comments filed in the above captioned rulemaking proceeding,’ in-
cluding opposition to the requests for reconsideration contained in the Comments of the Arizona
Corpdration Commission (“ACC”) and the National Association of Attorneys General (“AGs”).

‘Although the commenting parties disagree on the level of regulation necessary, the ma-
‘jority of commenters support the establishment of some federal rules governing telecommunica-
tions billing. Sprint agrees with these commenters and urges the Commission to establish a sin-

gle consistent federal regulatory regime. Sprint strikes a middle ground between the extreme

! See Truth-in Billing and Billing Practices, CC Docket No. 98-170, National Association

of State Utility Consumer Advocates’ Petition for Declaratory Ruling Regarding Truth-in-
Billing, CG Docket No. 04-206, Second Further Notice of Proposed Rulemaking, FCC 05-66, 20
FCC Red 6448 (March 10, 2005), summarized in 70 Fed. Reg. 30044 (May 25, 2005)(“Second
FNPRM”). ’

2 Arizona Corporation Commission Comments at 2-5 (“The Commission Should Recon-

sider its Preemption of State Authority to Impose or Prohibit Line Items”); Comments of Attor-
neys General of the Undersigned States, through the National Association of Attorneys General
at 7 (“AG Comments”). The AG Comments “urge . . . the Commission [to] reconsider its recent
decision and prohibit the breakout of carrier add-on charges in telecommunications bills, other
than taxes and regulatory fees.” Although the AGs style their pleading as “Comments,” they
clearly seek reconsideration of the NASUCA Declaratory Order.
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positions taken by various parties. Sprint does not oppose the FCC establishment of limited na-
tional rules regarding billing format and disclosure. These rules would be in addition to the ex-
isting obligations to provide clear and non-misleading descﬁptions on customer bills. Once these
rules are established, however, it is imperative that these rules be applied in a uniform and con-
sistent manner. Individual state rules would increase costs for consumers, undermine national |
pﬁcing and limit innovation. To this end, the FCC must preempt state regulation which would
threaten to use these federal rules as a floor rather than a ceiling.

The FCC must also reject the ACC and AG request that the FCC reverse its findings in
the Declaratory Ruling Order. The Commission properly found that state regulation of CMRS
rate levels and rate structures is prohibited by 47 U.S.C. §332(c)(3)(A). Moreover, the Commis-
sion has refrained from rate level and rate structure regulation of non-dominant wireline carriers
for some 25 years. Neither the Arizona Commission nor the AGs have presented any argument'
as to why the Commission should cease its reliance on the competitive marketplace to ensure
that such carriers meet their obligations under 47 U.S.C. §§ 201 and 202 and instead dictate to
such carriers how they are to recover their costs of providing telecommunications services_. Such
intervention would not promote the public interest or benefit consumers.

L THE COMMISSION SHOULD ESTABLISH NATIONAL RULES WHICH
” PROVIDE A FRAMEWORK FOR TELECOMMUNICATIONS BILLING

The vast majority of commenters agree that the FCC should establish federal rules gov-
erning telecommunications billing. Parties as diverse as the National Association of State Utility
Consumer Advocates (“NASUCA”), the AARP, the Consumers Union, CTIA, and Cingular all

suggest that the FCC establish federal rules of one kind or another. Verizon Wireless, for exam-
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ple, calls for a “national framework for wireless billing practices.”™ NASUCA also supports
adoption of “nationally uniform standards” for wireless surcharges.* AT&T supports the Com-

> Even Qwest, which argues

mission’s proposal for a “uniform, nationwide, federal regime.”
forcefully that carrier billing should be free from government interference except in the most ex-
treme circumstances, acknowledges that it is the FCC’s existing rules and interpretive guidance
that “belie the need to regulate carrier billing practices further.”®

Despite the general acknowledgement that federal rules are neceséary, there is consider-
able difference of opinion regarding the level of regulation which needs to be imposed. Several
parties suggest that the FCC’s existing rules as established through the First Report and Order’
are sufficient. Thus, AT&T argues that “[s]o long as carriers adhere to their duty to present their
charges to customers in a non-misleading manner, there is no need to single out line item charges
and related carrier sales practices.”8 Qwest similarly argues that if the FCC has concerns about
. carrier billing practices, it should act through enforcement proceedings, not additional rule mak-
ing. “An enforcement approach makes the most sense given the fact that the Commission al-
ready regulates carrier billing practices.” Other parties, however, seek extensive rules address-

ing every aspect of carrier billing from the FCC. Thus, NASUCA and AARP support regulation

at every level, including the types of surcharges that are to be permitted, the labels to be used, the

3 Verizon Wireless Comments at 5.

NASUCA Comments at 14.
AT&T Comments at 14.

4
5

6 Qwest Comments at 3.

7 In the Matter of Truth-in-Billing and Billing Format, First Report and Order and Further

Notice of Proposed Rulemaking, 14 FCC Recd 7492 (1999)(“First Report and Order™).

8 AT&T Comments at 3.

? Qwest Comments at 3.
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- percentage deviation that may occur when disclosing the level of surcharges and the standard of
proof which must be met by a carrier. |

Sprint takes a more measured approach to FCC regulation. While Sprint agrees with
AT&T, BellSouth, Qwest, and Verizon that the existing obligations imposed on carriers pursuant
to the First Report and Order provide the Commission with ample authority to pursue carriers
that the FCC believes are acting improperly, Sprint does not oppose the imposition of certain li-
mited additional national billing and disclosure obligations which the Commission believes will

provide greater clarity to consumers.'’

Sprint must reject the equally extreme position of
NASUCA, however, which would harm consumers by reducing competition and eliminating na-
tional economies of scale. NASUCA’s position additionally raises numerous legal concerns and
would subject the ‘Commission to potential reversal on appeal. Most importantly, NASUCA’s

position would limit options for consumers, restrict innovaﬁon and increase consumer rates.

A. SPRINT’S PROPOSED REGULATORY FRAMEWORK

While Sprint rejects NASUCA’s more extreme positions, Sprint agrees with NASUCA,
as well as many other commenters, that telecommunications surcharges should be separated be-
tween mandatory and non-mandatory categories. Indeed, many carriers, such as Sprint PCS, al-
ready segregate charges in this manner. Sprint further agrees with NASUCA that the Commis-
sion should use the narrow definition of mandatory surcharges adopted by the Assurance of Vol-

untary Compliance (“AVC”). Finally, Sprint agrees that full disclosure of terms and conditions

10 Sprint notes, however, that any billing structure requirements adopted in this proceeding

must be made part of the regulatory structure ultimately adopted for all services, including IP-
enabled services.
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should be made available at the point of sale in the manner described within the AVC."' These
obligations, conibined with the requirements imposed by the Fist Report and Order and the De-

| claratory Ruling Order — that all charges be clearly labeled and non-misleading — establish a
framework that ensures that the needs of consumers are met, but which leaves carriers sufficient
flexibility to establish rate structures that correspond with their individual circumstances and the
ever changing market.

This basic structure is, moreover, consistent with the AVC which certain wireless carri-
ers, including Sprint PCS, negotiatéd with the Attorneys General of 32 states,'” and which the
AGs have acknowledged provide significant benefits to consumers. The AGs and the participat-
ing wireless carriers entered the AVC, in part, “to avoid the cost and inconvenience to [the wire-
less] Carrier that will result if the Participating States subject [the wireless] Carrier to different
advertising and business requirements in each Participating State.” '> At least at that time, the
AGs weré in agreement that the AVC addressed the concerns of consumers and established the
appropriate balance between state interference in wireless operations and consumer protection.

The Attorneys General made clear that the new “AVC rules” will provide the information
and terms that consumers need to comparison shop. For example, the Illinois Attorney General,
one of the lead AGs, stated that the AVC will mean “millions of Verizon Wireless, Cingular

Wireless and Sprint PCS customers will be provided with complete and accurate information

1 As discussed below, Sprint does not support NASUCA or the AARP’s call for disclosure

requirements greater than those contained in the AVC.

12 The original 32 participating states are: Alabama, Arkansas, Colorado, Delaware, Geor-

gia, Hawaii, Idaho, Illinois, Iowa, Kansas, Maine, Maryland, Massachusetts, Michigan, Missis-
sippi, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, North Carolina,
North Dakota, Ohio, Oklahoma, Oregon, South Dakota, Tennessee, Texas, Virginia, Wisconsin,
and Wyoming. Kentucky joined the AVC in 2005.

13 AVC at 8.
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necessary to make an informed choice about which plan best suits their needs.”** The Tennessee
Attorney General, another lead negotiator, stated that the AVC will give consumers “all the in-
formation they need to determine which plan and wireless carrier is best for their individual

needs.”" Other AG statements concerning the AVC include:

e “This settlement establishes a model for clear and truthful advertising prac-
tices in the fast-growing wireless telephone industry. . . . We are pleased that
these carriers are taking this important step to improve their marketing prac-
tices and customers’ service for the benefit of millions of consumers.”®

e “It’s important for Michigan consumers to be able to comparison shop for
good deals and make informed decisions when purchasing services. Under
this settlement, these companies have taken steps that will give new cell
phone customers easy to understand information about cellular plans and al-

low them to cancel their contract without paying hefty early termination
fees. 217

e “What we are requiring is that wireless phone companies be straightforward
and clear in providing information that consumers need to make the choice
that is right for them and their families.”'® '

e “Consumers deserve clear information about the services they receive and
should not be subjected to unexplained costs or hidden fees.”"’

14 Illinois Attorney General Press Release, Verizon Wireless, Cingular Wireless and Sprint

PCS Agree to More Accurate Maps, Pro-Consumer Return Policies (July 21, 2004) See also Na-
tional Association of Attorneys General Press Release, Settlement: Thirty-Two Attorneys Gen-
eral Settle with Verizon, Cingular, and Sprint PCS (July 22, 2004).

15 Tennessee Attorney General Press Release, Thirty-Two Attorneys General Reach Agree-

ments With Three Major Wireless Carriers (July 21, 2004).

16 Colorado Attorney General Press Release, Attorneys General Settle Wireless Advertising

Claims with Verizon, Cingular and Sprint PCS (July 21, 2004).

17 Michigan Attorney General Press Release, Cox Announces Multistate Settlement Over

Cellular Companies’ Advertising Practices (July 22, 2004).

18 Alabama Attorney General Press Release, 4.G. Kind Announces Settlement with Three

Wireless Carriers: Cingular, Sprint PCS, Verizon to Give Consumers More Information, Trial
Periods (July 22, 2004).

19 Ohio Attorney General Press Release, Thirty-Two Attorneys General Settle Claims

Against Three Wireless Carriers; Verizon, Cmgular and Sprint PCS Agree to Pro-Consumer Re-
turn Policies (July 23, 2004).
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e “This agreement will draw Arkansans a clear picture of what they are agreeing
to when they sign a wireless-service contract with these providers.”®

Consumer groups similarly applauded the AVC. The director of one group stated, “This
settlement will result in significant improvements for customers. . ..”> NASUCA stated that the

AVC “should serve as a template for enforceable rules throughout the industry”:

The voluntary agreement is a significant first step that should be used to develop
safeguards that protect customers of all wireless companies in every state.??

Sprint respectfully submits that the additional obligations regarding separate sections on -
bills for mandatory and non-mandatory surcharges, a strict definition of the meaning of the term
“mandatory,” and mandatory disclosure of surcharges at the point of sale, when combined with
the already established obligation to provide clear and non-misleading labels, satisfies the pro-
fessed concerns of the AGs about “alleged” consumer confusion and the need to present con-
sumers sufficient information to enable them to compare services offered by carriers. Indeed,
this proposed national structure for telecommunications billing is similar to the AVC structure
agreed to by a maj ority of the Attorneys General and strikes an appropriate balance between con-
sumer protectioh and carrier flexibility.

B. THE COMMISSION SHOULD REJECT CALLS FOR ADDITIONAL REGULATION

NASUCA argues that the Commission should establish additional rules and proscriptions
on carrier surcharges and billing practices. For example, NASUCA argues that the Commission

should establish a national surcharge structure and dictate to carriers the labels used for such

20 Arkansas Attorney General Press Release, Attorney General Mike Beebe Announces Set-

tlement with Three Wireless Carriers; Cingular, Print PCS, Verizon Agree to Give Consumers
More Information, Improve Coverage Maps, Allow Trial Use of Services (July 21, 2004).

21 Consumers Union Press Release, Cell Phone Settlement Encouraging for Consumers

(July 21, 2004). See also COMMUNICATIONS DAILY (July 23, 2004).

2 NASUCA Press Release, Nation’s Advocates Propose Wireless Consumer Protections

(Nov. 24, 2004).
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charges. NASUCA also advocates a Commission rule which would prohibit carriers from com-
bining more than one cost into a single surcharge. Establishing a single national rate structure
and mandating the specific costs that carriers could‘recovexf in one surcharge, however, ignores
the differences in each carrier’s cost profiles and the vagaries of state imposed costs. Such a rule
would also infringe First Amendment rights and undermine the ability of carriers to compete,
which in turn harms consumers by increasing prices and reducing choice. Most importantly,
however, it ignores the fundamental point that surcharges are entirely legal and an appropriate
- form of rate structure. As the Commission emphasized in the Declaratory Ruling Order “[t]here
- is no general prohibition against the use of line items on telephone bills under our [Truth-in-
Billing] rules or the [Communications] Act,” .ﬁnd that “nothing in the Truth-in-Billing Order pro-
hibits carriers from using non-misleading line items.”*

How a carrier decides to recover the traffic sensitive costs it incurs in the actual provision
of service; the non-traffic sensitive costs imposed by other carriers (e.g., PICC charges) and the
costs incurred in meeting obligations imposed by various government institutions (e.g., gross re-
ceipts taxes, federal and state universal service contributions) are questions of rate structure. The
Commission has for the last quarter century, startiﬁg with its decision in the Competitive Carrier
Rulemaking, 85 FCC 2d 1 (1980), eschewed answering such questions for non-dominant carriers
operating in intensively competitive markets — and there can be no dispute thét the wireless and
interexchange markets are intensely competitive — and has instead relied upon competition to

ensure that such carriers’ rate structures were reasonable and non-discriminatory:

[Iln a competitive market, market forces are generally sufficient to ensure the
lawfulness of rate levels, rate structures, and terms and conditions of service set

2 Declaratory Ruling Order at §23.
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by carriers who lack market power. Removing or reduc’in% regulatory require-
ments also tends to encourage market entry and lower costs.”

There has been no market failure during this quarter century and Congress endorsed the
Commission’s policy of relying upon the competitive marketplace to ensure that carriers meet
their Title II obligations in the 1996 Act. In short, for the Commission to mandate a particular
rate structure as requested by NASUCA is totally unjustified. NASUCA’s arguments, and those
of the AGs, display a deep mistrust of the competitive marketplace, despite the fact that competi-
tive carriers cannot exercise market power to the detriment of consumers. These arguments,
however, run contrary to the basic economic principle that consumer welfare is maximized
through competition. They also ignore the historical evidence before the Commission that com-
~ petition has brought tremendous innovation and dramaticzﬂly falling prices for consumers.

NASUCA also advocates a Commission rule which would prohibit carriers from comb-
ing more than one cost into a single surcharge. NASUCA argues that “[1Jump sum charges . . .
hinder rather than help consumer efforts to make accurate comparisons among different carri-
ers.”® First, it must be noted that this argument is inconsistent with NASUCA’s previous posi-
tion that all costs should be contained in a single rate. More importantly, however, the argument
once again ignores the fact that the Cofnmission has already held that surcharges are permissible
and that carriers need the flexibility to design rate structures that accommodate diverse circum-
stances and products. It also presumes that carriers will violate the obligations already imposed

— the obligation to use clear and non-misleading descriptions of it charges. If, in addition to this

2 Second CMRS Order, 9 FCC Red 1411, 1478 9 173 (1994). See also id. at 1479 9 178

(“Even permitting the filing of tariffs, in the case of non-dominant carriers in competitive mar-
kets, is not in the public interest. . . . [I]n a competitive environment, requiring tariff filings can
inhibit competition. Indeed, even permitting voluntary filings would create a risk that competi-
tors would file their rates merely to send price signals and thereby manipulate price.”).

= NASUCA Comments at 21.
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general obligation, carriers were required to segregate mandated and non-mandated charges and
disclose surcharges at the point of sale, it is unclear how consumers would be misled.

Finally, the Commission should reject NASUCA and the AARP’s call for disclosure
rules which exceed the framework established by the AVC rules. These groups advocate a re-
quirement that would supplement the AVC by requiring carriers to disclose at the time of sale an
estimate of all surcharges within 10 percent. NASUCA and the AARP also urge the Commis-
sion to extend the disclosure requirements of the AVC to apply to third party retailers and extend
the AVC policy of return rights to 45 days after the receipt of a bill. Sprint strongly opposes the
suggestion that the AVC framework be so extensively expanded. The agreement negotiated with
the Attorneys General struck an important balance between the need to allow carriers flexibility
in responding to the market place and ensuring that customers receive necessary information.

The AVC’s disclosure requirements differ depending on whether a surcharge is national
(“without regard to locale”) or local in scope. For national surcharges, the carrier must disclose |
the “name or type and amount (or, if applicable, a percentage formula as of a stated effective
date).”*® For surchargeé applied locally, the carrier must “clearly and conspicuously” disclose
that additional monthly fees will apply and disclose the “full possible range of total amounts (or
percentage) or the maximum possible total amount (or percentage) of such additional monthly
discretionary charges.””’ These disclosures provide consumers with the information necessary to
make informed decisions without causing carriers to incur unnecessary costs or providing addi-
tional and frequently unwanted information to consumers. Indeed, as AT&T observes, signifi-

- cant disclosure obligations can result in the irritation of customers. “[I]t is predictable that a sig-

26 AVC at 18()).
27 Id.
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nificant number of customers may abandon placing an order rather than be bombarded with un-
desired detailed disclosures.”®

As Verizon Wireless observes, the terms of the AVC “make sense” because national sur-
charges do not vary by individual jurisdiction, while local surcharges vary dramatically from one
locality to another.?”” In addition, the agreement of 32 Attorneys General to this “range of sur-
charge” approach confirms that the chief enforcement officers of these States believe that the ap-
proach protects consumers and gives them the information they need to make informed deci-
sions.

Sprint respectfully disagrees. with the Commission’s suggestion that providing consumers
with “a wide range of potential surcharges at the point of sale could be misleading.”3° As Cingu-
lar explains, under the approach adopted in the AVC, “the customer can assess not only the low-

est possible cost for service, but also (most importantly), the highest possible cost™:

Where a consumer is apprised of the highest potential charges associated with his

or her telecommunications service, it cannot be said that the consumer was mis-
31
lead.

The Commission’s inquiry concerning a “hard factor” in order to determine whether sur-
charge estimates are misleading — for example, NASUCA’s sﬁggestion that estimates would be
deemed misleading if not within 10 percent of actual surcharges — is not wbrkable in the real
world, given the number of surcharges that must be imposed in certain jurisdictions. As Verizon

Wireless explains, the systems required to estimate any particular customer’s bill are “costly and

28 AT&T Comments at 13.

, See Verizon Wireless Comments at 46.
Second FNPRM at 9 55.
Cingular Comments at 56.

29

30

31
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complex.’” ? In addition, hard estimates are often impossible to provide because surcharge levels
may depend on details such as the type of services ordered and the applicable billing cycle.33-

The AVC provisions are relatively new. The Commissipn should allow time so it and in-
dustry can see through experience whether the AVC approach meets customer needs. If the ap-
proach does not work as expected, the Commission can make appropriate refinements on a na-
tional scale. It is appropriate, however, for the Commission to take incremental steps. in an area
that may have significant cost impacts on carriers — and by extension consumers.

II. = THE FCC SHOULD PREEMPT STATE REGULATION INCONSISTENT
WITH ITS NATIONAL BILLING RULES

Once the Commission has established a uniform national framework for telecommunica-
tions billing, it should preempt all inconsistent state regulation. As discussed in Sprint’s initial
Comments, state-by-state regulation will undermine the national economies of scale and national
pricing plans that have been a tremendous boon to consumers and a significant sourée of the suc-
cess of the wireless industry. Consumérs have directly benefited from the Commission’s deregu--
latory polices with new technologies, innovative products and dramatically falling prices. The
existence of multiple state obligations would substantially undermine these consumer benefits
and should be prevented. Despite the suggestions of some State commenters, the FCC has the
legal authority to exercise preemption in this area, particularly with regard to wireless carriers.

The Attorneys General ask the FCC to “reconsider” its preemption analysis concerning
State billing and disqlosure requirements.>* Specifically, the AGs contend that “States are not

preempted from regulation and enforcement of billing practices”:

Verizon Wireless Comments at 46.

33 Id. at 47-48.

4 See AG Comments at 5.
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Congress neither intended such preemption, nor authorized the Commission to
preempt the states. Instead, Congress made clear its intent to preempt the states
only in the narrow area of regulation of rates and market entry of wireless carriers
. ... State enforcement of . . . regulations or laws that specifically preclude iden-
tified [billing or disclosure] practices do not conflict with Congress’ intent.>

In making their request, however, the AGs notably make no attempt to challenge the Corhmis-
sion’s conclusion that “state regulation prohibiting or requiring CMRS line items constitutes pre-
empted rate regulation.”® The AGs thus appear to concede that, under the express preemption
provision in Section 332(c)(3) of the Act, States may not prohibit or otherwise regulate any wire-
less carrier surcharges.3 7

Sprint demonstrates below that the preemption analysis that the AGs present is flawed
and that the Commission has ample authority — and in the case of wireless service, the Congres-
sional directive — to preempt State billing and disclosure laws that obstruct or frustrate federal
policies.

A. STATES HAVE NO AUTHORITY TO REGULATE THE BILLING AND DISCLOSURE
PRACTICES PERTAINING TO INTERSTATE TELECOMMUNICATIONS SERVICES

Congress in the Communications Act of 1934 established a system of “dual state and fed-
eral regulation” over telecommunications — “one comprised of interstate service, over which the
FCC would have plenary authority, and the other made up of intrastate service, over which the
States would retain exclusive jurisdiction.”3 8 Specifically, in Section 2(a) of the Act, Congress

charged the FCC with regulating “a/l interstate and foreign communication by wire or radio,”

»  Id at5and13.
36 NASUCA Declaratory Order, 20 FCC Red 7448 at 9§ 31-32.

Verizon Wireless documents several State billing laws that purport to address billing is-
sues but actually constitute rate regulation expressly prohibited by Section 332(c)(3). See Veri-
zon Wireless Comments at 18-20.

38 Louisiana Public Service Comm’n v. FCC, 476 U.S. 355, 360 (1986).

37
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while Section 2(b) specifies that “nothing in this chapter shall be construed to apply or to give
the Commission jurisdiction with respect to . . . intrastate communications service.” Federal

courts have uniformly held that the FCC has “exclusive jurisdiction” over interstate communica-

2940

tions and that as a result, “states are precluded from acting in this area.” The Commission long

ago reached the same conclusion: “The States do not have jurisdiction over interstate communi-

cations.”!

For example, at issue in Operator Services Providers of America, 6 FCC Rcd 4476

(1991) was whether a State possessed the authority to regulate the provision of interstate operator

services. The FCC held that States lacked such authority, concluding that “the Communications
Act precludes application of the Tennessee statute to interstate operator services”:

Under the Supremacy Clause, state action may not regulate conduct in an area of
interstate commerce intended by the Congress for exclusive federal regulation.
State requirements in such cases are invalid even if the state laws are not inconsis-
tent with federal law. . . . The Commission’s jurisdiction over interstate and for-
eign communications is exclusive of state authority, Congress having deprived the
states of authority to regulate the rates or other terms and conditions under which
interstate communications service may be offered in a state.*

39 47 U.S.C. §8§ 152(a) and (b)(emphasis added). See also § 151 (FCC was formed for “the

purpose of regulating interstate and foreign commerce in communication by wire and radio.”).

® Ivy Broadcasting v. AT&T, 391 F.2d 486, 491 (2d Cir. 1968). See also Crockett Tele-
phone v. FCC, 963 F.2d 1564, 1565 (D.C. Cir. 1992); New York Telephone v. FCC, 831 F.2d
1059, 1064-66 (2d Cir. 1980); North Carolina Utilities Comm’n v. FCC, 552 F.3d 1036, 1050
(4™ Cir.), cert. denied, 434 U.S. 874 (1977); California v. FCC, 567 F.2d 84 (D.C. Cir. 1977),
cert. denied, 434 U.S. 1010 (1978); Vaigneur v. Western Union, 34 F. Supp. 92, 93 (E.D. Tenn.
1940)(“The effect of the [Communications Act] is to bring all interstate communications under
~ [its] coverage to the exclusion of local statutes or decisions.”).

4 AT&T, 56 F.C.C.2d 14, 20 § 21 (1975), aff’d California v. FCC, 567 F.2d 84 (D.C. Cir.
1977), cert. denied, 434 U.S. 1010 (1978). See also 2003 TCPA Order, 18 FCC Rcd 14014,
14064 q 83 (2003)(“[S]tates traditionally have had jurisdiction over only intrastate calls.”).

2 Operator Services Providers of America, 6 FCC Rcd at 4476-77 99 9-10 and 12.
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The AGs would have the Commission believe that the FCC’s exclusive authority over in-
terstate telecommunications is .limited to rates and that as a result, States may still regulate the
billing and disclosure practices concerning interstate services.* This argument, however, cannot
be squared with the plain language of the Communications Act. Consistent with Section 2(a) of
the A_ct,44 Section 201(b) applies broadly to “[a]ll charges, practices, classifications, and regula-
tions for and in connection with such communications service.”* Similarly, Section 202(a) ap-
plies broadly to “any unjust or unreasonable discrimination in charges, practices, classifications,
regulations, facilities, or services or in connection with like comr_nunications service.”*® As the
Commission has declared, “Congress [has] deprived the states of authority to regulate the rates

or other terms and conditions under which interstate communications service may be offered in a

state.”’

43 See AG Comments at 25 (“Sections 201(b) and 202(a) . . . set forth the requirement that

rates be just and reasonable, and that carriers not establish discriminatory rates or give prefer-
ences to any class of customers. Because states’ regulation of billing practices does not address
the reasonableness of rates, or carrier discriminatory or preferential rate practices, . . . these sec-
tions . . . have no preemptive effect.”).

4 See 47 U.S.C. § 152(a)(“The provisions of this chapter apply to all interstate and foreign

communication by wire or radio . . . and to all persons engaged within the United States in such
communication.”)(emphasis added). See also id. at § 151 (FCC is established for the “purpose of
regulating interstate and foreign commerce in communication by wire and radio . . . [and is]
grant[ed] additional authority with respect to interstate and foreign commerce in wire and radio
- communication.”).

4 I4 at § 201(b)(emphasis added).

46 Id. at 202(a)(emphasis added).

47 - Operator Services Providers of America, 6 FCC Rcd at 4477 9 10 (emphasis added). See

also id. at § 12 (“The Tennessee statute seeks broadly to establish the terms and conditions under
which interstate operator services may be offered in the states--establishing specific requirements
for OSPs before they complete interstate calls. The Tennessee statute thus seeks to exercise one
of the fundamental functions exclusively assigned to this Commission under the Communications
Act, namely to assure the reasonableness of the rates, terms, and conditions, of interstate com-
munications service.”)(emphasis added).
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The AGs additionally contend that States have authority to apply their billing and disclo-

~sure laws to interstate services pursuant to general savings clauses such as Section 414 of the

Communications Act.*®* However, the Commission has already rejected this very argument in

response to a State assertion that they possess authority to regulate interstate communications to
“protect consumers against unfair, deceptive and fraudulent practices of inferstate carriers”™:

Section 414 of the Act does not alter the grant of plenary authority to the Com-
mission over interstate communications. Section 414 of the Act preserves the
availability against interstate carriers of such preexisting state remedies as tort,
breach of contract, negligence, fraud, and misrepresentation — remedies generally
applicable to all corporations operating in the state, not just telecommunications
carriers. Only Section 2(b)(1) of the Act limits the authority of the Commission,
and that section reserves to the state authority over intrastate communications, not
interstate communications.*’

8 See AG Comments at 16. See also 47 U.S.C. § 414 (“Nothing in this chapter contained

shall in any way abridge or alter the remedies now existing at common law or by statute, but the
provision of this chapter are in addition to such remedies.”). It is important to note that the Su-
preme Court has “repeatedly ‘declined to give broad effect to saving clauses.”” Geier v. Ameri-
can Honda Motor, 529 U.S. 861, 870 (2000), quoting U.S. v. Locke, 529 U.S. 89 (2000).

9 Operator Services Providers of America, 6 FCC Rcd at 4476-77 99 8 and 11. See also

AT&T v. Central Office Telephone, 524 U.S. 214, 227-28 (1998)(Section 414 “preserves only
those rights that are not inconsistent with [federal law]. . . . In other words, the [Communica-
tions] act cannot be held to destroy itself.””); Bastien v. AT&T Wireless, 205 F.3d 983, 987 (7th
Cir. 2000)(“To read [Section 414] expansively would abrogate the very federal regulation of
mobile telephone providers that the act intended to create.”); Wireless Consumers Alliance, 15
FCC Red 17021, 17040 § 37 (2000)(“Section 414 . . . cannot preserve state law causes of action
or remedies that contravene express provisions of the Telecommunications Act.”); Midwestern
Rely, 69 F.C.C.2d 409, 4127 n.25 (1978)(Section 414 “preserve[s] actions based on breach of
contract for matters not modified by the Act, . . . Section 414 does not give rise to [state] actions
based on pre-existing duties which have been modified by the Act.”)(emphasis added); Richmond
Brothers Records v. Sprint, 10 FCC Rcd 13639, 13642 9§ 15 (1995)(Section 414 does “not, how-
ever, permit all possible state causes of action to proceed as if federal regulation of communica-
tions did not exist.”’); Lowest Unit Charge Requirements, 6 FCC Rd 7511, 7513 9 20 (1991)
(Section 414 does “not preclude preemption where allowing state remedies would lead to a con-
flict with or frustration of statutory purposes.”).
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In summary, to the extent that States possess any authority to regulate the billing and dis-

closure practices of telecommunications carriers, that State authority is at most limited to intra-

state telecommunications services and does not apply to interstate services.

B. CONGRESS HAS DIRECTED THE FCC TO ESTABLISH A “FEDERAL REGULATORY
FRAMEWORK” FOR CMRS AND TO PREEMPT STATE REGULATION THAT FRUS-
TRATES THIS FEDERAL FRAMEWORK

As noted above, the Attorneys General do not challenge the Commission’s ruling that
Section 332(c)(3) expressly preempts States from prohibiting or otherwise regulating wireless
carrier surcharges.”’ Nevertheless, citing to the House Report of the 1993 Budget Act, the AGs
state that Section 332(c)(3) “preserves” State authority over the “other terms and conditions” of

2952

wireless service.””” The AGs additionally assert that given this reservation of State authority, the

FCC has been given “neither a mandate to supplant the States’ role, nor the resources to step in

the ensuing breach™:

The 1934 Act maintained the dual regulatory framework in section 332(c), and re-
inforced the states’ important role in protecting consumers and ensuring reason-

0 See 47 U.S.C. § 152(b).

Although the FCC “consistently has interpreted the rate regulation provision of [Section
332(c)(3)] to be broad in scope,” NASUCA Declaratory Order, 20 FCC Rcd 6448 at q 30 (em-
phasis added), the AGs repeatedly assert that this preemption provision should be interpreted
narrowly. See AG Comments at 15 (twice), 16 (twice), 17 (twice), 18 and 20. In fact, the broad
scope of the express rate preemption provision is apparent from the plain language of the statute.
Section 332(c)(3) bars states from “any regulation” of wireless rates. The word, regulate, is de-
fined as “bring[ing] under the control of law or constituted authority.” WEBSTER’S NEW COLLE-
GIATE DICTIONARY (G.& C. Merriam Co. 1981). See also BLACK’S LAW DICTIONARY at 668"
(abridged 5th ed., 1983)(Regulate defined to include “to subject to governing principles or
laws.”). Thus, any State attempt to limit or otherwise control wireless surcharges necessarily
constitutes State activity that Section 332(c)(3) expressly preempts. See also Bastien v. AT&T
Wireless Services, 205 F.3d 983, 986 (7th Cir. 2000)(“[TThere can be no doubt that Congress in-
tended complete preemption” over the regulation of wireless service rates and entry.”).

52 AG Comments at 16-17.
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able terms and conditions of all telecommunications services, including wire-
Jess.>

The AGs are correct that Section 332(c)(3) does not expressly preempt State regulation of
~ the “other terms and conditions”‘ of wireless service. But it is incorrect to suggest that Section
332(c)(3) “maintains the dual regulatory framework™ of the 1934 Act, when Congress in the
1993 Budget Act expanded FCC regulatory -authority for wireless services to include intrastate
wireless services.”® In fact, Congress “significantly changed the‘ regulatory framework for
CMRS” in the 1993 'Budget Act.® Thus, for example, under Sections 2(b) and 332(c) as
amended in 1993, the FCC and the States now share concurrent jurisdiction over the “other
terms and conditions” of intrastate wireless service.

The AGs are also mistaken in suggesting that the “other terms and conditions” clause in-
sulates State “other terms and conditions” regulations from preemption.”® As a general matter,
agencies like the FCC have the power to preempt even without an “explicit congressional au-

thorization to displace state law.”" Here, however, Congress made explicitly clear that the FCC

>3 Id. at 24 and 26.

>4 Congress did so by amending Section 2(b) of the Act — the statutory source for all state

authority over telecommunications carriers. As the FCC later explained, “in the 1993 Budget
Act, Congress also added an exception to section 2(b) of the Communications Act. Section 2(b)
generally reserves to the states jurisdiction over intrastate communication service by wire or ra-
dio of any carrier. The 1993 Budget Act amended section 2(b) to exempt section 332 from its
provisions.” Unified Intercarrier Compensation NPRM, 16 FCC Red 9610, 9640 4 84 (2001).

53 Unified Intercarrier Compensation NPRM, 16 FCC Rcd 9610, 9640 84 (2001).

The AGs additional reliance on Section 253(b) (see AG Comments at 16) is perplexing,
given that Section 253(e) explicitly exempts Section 332(c)(3) from its scope. See 47 U.S.C. §
253(e)(“Nothing in this section shall affect the application of section 332(c)(3) of this title to
commercial mobile services providers.”).

37 City of New York v. FCC, 486 U.S. 56, 63-64 (1988)(An agency “acting within the scope
of its congressionally delegated authority may pre-empt state regulation and hence render unen-
forceable state or local laws that are otherwise not inconsistent with federal law.”). See also
Geier v. American Honda Motor, 529 U.S. 861, 869 (2000)(“[TThe savings clause (like the ex-

56
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was not prohibited from preempting State “other terms and conditions” regulation. Section
332(c)(3) states unequivocally that “this paragraph shall not prohibit a State from regulating the
other terms and conditions of commercial mobile services.”*® Thus, while Section 332(c)(3)
does not itself preempt State regulation of “other terms and conditions,” neither does it bar the
FCC from preempting such State regulation under its general implied (or conflicts) preemption
authority.” Indeed, the Commission explicitly recognized in implementing the 1993 Budget Act
that it possesses the authority to preempt State regulation of “other terms and conditions” if the
State regulation “thwarts or impedes a valid .Federal policy.”®

The AGs are also mistaken in asserting that the FCC does “not have a mandate to sup-
plant” State regulation of the “other terms and conditions of wireless service. In fact, Congress
has charged the FCC with establishing “a Federal fegulatory framework to govern the offering of
all commercial mobile services.”®! Congress deemed a national framework necessary to “foster

the growth and development of mobile services that, by their nature, operate without regard to

state lines as an integral part of the national telecommunications infrastructure.”®

press pre-emption provision) does not bar the ordinary working of conflict pre-emption princi-
ples.”)(emphasis in original).

58 47 U.S.C. § 332(c)(3)(A)(emphasis added). In addition, the very legislative history that
the AGs rely upon (see Comments at 17) explicitly states that “nothing here [i.e., § 332(c)(3)]
shall preclude a state from regulating the other terms and conditions of commercial mobile ser-
vice.” H.R. REP.NO. 103-111, 103d Cong., 1% Sess., at 261 (1993)(emphasis added)

59 In contrast, other provisions of the Act are expressly designed to preserve State authority

from preemption by the FCC more broadly. See, e.g., CTIA Comments at 43 (citing § 227(e)(1)
and § 532(g)); Nextel Comments at 22-23 (citing § 332(c)(7)).

60 Second CMRS Order, 9 FCC Red 1411, 1506 nn. 515, 517 (1994).
H.R. CONF. REP. NO. 103-213, 103d Cong., 1¥ Sess., at 490 (1993).
H.R. REP. NO. 103-111, 103d Cong., 1* Sess., at 260 (1993).

61

62
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In addition, not only did Congress direct the FCC to establish a “Federal regulatory re-
gime” for CMRS, but it also expected that the FCC would establish appropriate level of regula-
-tion for the CMRS industry and that it would rely on the forces of competition to the maximum
extent possible. As the Commission explained in implementing the 1993 amendments, Congress
wanted to “ensure than an appropriate level of regulation be established and administered for
CMRS providers™:

Congress acknowledged that neither traditional state regulation, nor conventional

regulation under Title II of the Communications Act, may be necessary in all

cases to promote competition or protect consumers in the mobile communications

marketplace. * * * [W]e establish, as a principal objective, the goal of ensuring

that unwarranted regulatory burdens are not imposed upon any mobile radio li-
censees who are classified as CMRS providers.63

Congress additionally directed the Commission to decide which of “the .more than 20 statutory
provi'sions governing common carriers ought fo apply to wireless carriers,” further mandating
that the FCC “base its decisions on review of ‘competitive market conditions.””** Thus, as the
Commission has recognized, “[i]n place of traditional public utility regulation, the 1993 Eudget
Act sought to establish a competitive nationwide market for [CMRS] with limited regula.ltion.”65
The Commission has established rules concerning wireless billing practices and it may
cestablish additional billing and disclosure rules in this proceeding. The rules the Commission
adopts apply to all wireless services, both interstate and intrastate. Any supplemental billing and
disclosure laws or regulations that a State may adopt necessarily would conflict with the Con-
gressional directive that the FCC establish for wireless services a “Federal regulatory frame-

work” with the “appropriate level of regulation.” As one commenter correctly observes, “state-

63 Second CMRS Order, 9 FCC Red at 1418 99 14-15.
64 Nextel Comments at 21. See also 47 U.S.C. § 332(c)(1)(A) and (C).

6 Unified Intercarrier Compensation NPRM, 16 FCC Rcd at 9640 9 84 (emphasis added).
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by-state regulation of these wireless [billing and disclosure] practices by its very nature does vio-
lence to the congressional goals of uniformity and deregulation for the wireless industry”:

Even facially consistent regulations can impede uniformity and deregulation by

the simple fact that a web of state laws will govern billing practices and be subJect

to inherently variable implementation.*®

The wireless market has undergone a radical transformation since the 1993 Budget Act
was enacted. At the time, customers had a choice of at most two carriers and the market was

67 in 1993, wireless was an “elite or niche service,” it was used by

“less than fully competitive;
“only 16 millionv people,” it was “primarily a local service,” and this “local service was expen-
sive.”® Today, in stark contrast, the wireless market is “the poster child for competition,” and
wireless has become “a more national service,” where the average price per minute is about 10
69

cents, a 13% reduction from the previous year alone.

This “amazing story” has been achieved in large measure due to the FCC’s policies of

forbearance and reliance on market forces, and because wireless carriers have been subject to “a

&6 Verizon Wireless Comments at 22-23. Because Congress has charged the FCC with es-

tablishing the “appropriate level of regulation” of wireless carriers, there is no need as the AGs
suggest for the FCC to conduct a state law-by-state law analysis before exercising its contflicts
preemption authority. See AG Comments at 24.

67 First Annual CMRS Competition Report, 10 FCC Red 8844, 8845 9 4 (1995). See also
id. at 8866 9 65 (Cellular is “not the model of perfect competition. The Dol has found little
competition.”); id. at 8853 9 28 (“Cellular is generally a highly profitable business.”); id. at 8871
981 (“Many firms . . . are earning economic rents of 51gmﬁcant proportions.”).

68 See Presentation of Commissioner Kevin J. Martin, Wzreless and Broadband: Trends and

Challenges, Dow Lohnes-Comm Daily Speaker Series, at 1-2 and 6 (Oct. 14, 2004)(“Martin
Dow Lohnes Presentation”). A decade ago, some carriers offered a local calling area “as large as
a whole state,” although this was “the exception not the rule. . . . [TThe vast major of mobile ra-
dio services are provided in local and metropolitan geographic markets.” First Annual CMRS
Competition Report, 10 FCC Rced at 8855 9 64.

69 ‘See, Martin Dow Lohnes Presentation at 6-7.
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consistent regulatory treatment throughout the cc')untry.”70 As Chairman Martin has noted, this
consistent national treatment has allowed wireless carriers to develop “uniform service plans,
customér service training, billing systems, and ‘back office’ management tools.””! This, in turn,
has enabled wireless carriers to develop and use their “economies of scale and scope to offer
lower costs to more consumers.”’

State-by-state regulation of regulation of wireless billing and disélosure practices would
destroy the vast economies of scale that the Wireleés industry was able to develop under a “Fed-
eral framework™ because carriers would be required to tailor their national practices on a state-
by-staté basis.” Billing and other systems would have to be modified to account for unique legal
requirements in each State. Thousands of sales and customer service employees would need to
be trained to understand the nuances of different state regulation. The price of service certainly
will increase by balkanized State regulation — both in States that’impose additional regulations
and in other States (because of economies of scale resulting from uniform operations would now
be realized in fewer States). And, the continued ability of carriers to design, market, sell and
provision national services and plans without regard to state borders — plans that America con-

sumers have made clear they want — would be put at grave risk.

70 Id até.
7 Id
7 Id.

& The AGs do not dispute that wireless carriers would lose economies of scale from state-

by-state regulation and that rates would increase as a result. See AG Comments at 18. Their po-
sition instead is that each state should decide for itself whether its residents should pay higher
rates from increased regulation. This position, however, is flatly inconsistent with the “Federal
regulatory framework” that Congress has charged the FCC to establish. This AG position also
ignores the “ripple effects” of state regulation (regulation imposed in one state impact customers.
in other states. See Thomas W. Hazlett, Is Federal Preemption Efficient In Cellular Phone
Regulation?, 56 Fed. Com. L.J. 155 (Dec. 2003).
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In summary, this Commission has both the authority and the Congressional mandate to
preempt all State billing and disclosure laws applicable to wireless services.

HI. THE ACC AND AG REQUESTS FOR RECONSIDERATION SHOULD BE
DENIED

The Commission in its NASUCA Declaratory Order “den[ied]” NASUCA’s request that
it “prohibit[] telecommunications carriers from imposing any line items or charges that have not
been authorized or mandated by the government”:

There is no general prohibition against the use of line items on telephone bills un-

der our rules or the Act. . . . Nor do we believe there is any basis to conclude that

such a practice is “unreasonable” under section 201(b). . . . [TThe provision of ac-

curate and non-misleading [surcharge] information on a telephone bill may be

useful information to the consumer in better understanding the charges associated
with their service and making informed cost comparisons between carriers.”*

The AGs and the ACC now “urge . . . the Commission [to] reconsider its recent decision and
prohibit the 1t-)reakout of carrier add-on charges in telecommunications bills, other than taxes and
regulatory fees.””” According to the AGs, use of any surcharge other than “government man-
dated” surcharges, is “inherently confusing and misleading.”’®

The AG arguments ignore the obligations imposed on carriers to use clear and non-
misleading surcharge descriptions, the pfoposed obligation to segregate surcharges, and the pro-
posed obligation to require disclosure of surcharges at the point of sale. Only by ignoring this
basic framework based upon the AVC, can thé AGs assert that surcharges are inherently confus-

ing. Indeed, this statement is directly contradictory to the position taken by 32 state attorneys

general in the AVC. The AGs never explain how carriers, who operate under term contracts,

™ NASUCA Declaratory Order, 20 FCC Red 6448 at 923 (2005).

Comments of Attorneys General of the Undersigned States at 7 (June 24, 2005)(“AG
Comments™). Although the AGs style their pleading as “Comments,” it is clear that they want
the FCC to “reconsider” its NASUCA Declaratory Order.

76 Id. at 5.

75
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would reéover costs imposed by governments during the term of the contract, but which are not
directly imposed on customers. Finally, the AG position would contravene the First Amend-
ment, which prohibits governments from censoring carrier speech that advises customers of the
poﬁion of their bill caused directly by taxes, fees or other government mandates.

A. THE AG ARGUMENT IS INCONSISTENT WITH THE PREMISES OF THE AVC
The AGs argue that any use of surcharges, other than those that the government requires
carriers to impoée directly' on customers, is “inherently confusing and inisleading.”77 According
to the AG Comments, carrier “add-on” surcharges cause “widespread confusion” among con-
sumers and make it “virtually impossible for consumers to compare prices among providers,”
because any surcharge has “the effect of obfuscating the total price to be paid by the con-
sumer.”’® | The AGs additionally claim that the wireless carrier industry in particular has engaged
in this “deceptive practice” since 1999, when the FCC released its First Truth-in-Billing Order.”
These arguments ignore the fact that the Commission has already held surcharges to be
entirely lawful and are indeed a common form of billing structure. - These sweeping allegations
are also directly contrary to the AGs position in negotiating the AVC with wireless carriers. The
AG Comments assume that wireless carriers will violate both the prohibition against misleading
billing descriptions, the AVC obligation to segregate mandatory and non-mandatory charges and

the AVC requirement of disclosure at point of sale. If one assumes these violations occur, then

“widespread confusion is inevitable.” This is, of course, an entirely circular argument.

7 AG Comments at 5.

78 Id at1and 7.
79 See id. at 2.
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At the time the AVC was negotiated, the AGs aSserted'that this framework addressed the
concerns of customer confusion. The statement of one of the lead AGs, as documented above, is
- representative of the views of other participating AGS:

Millions of Verizon Wireless, Cingular Wireless and Spriﬁt PCS customers will

be provided with complete and accurate information necessary to make an in-

formed choice about which plan best suits their needs.*

The AGs in their comments never explain why the AVC provisions that were adequate in
2004 to inform consumers and enable them to comparison-shop suddenly became inadequate in
2005. Nor do the AGs explain why they would have agreed to the terms of the AVC if they truly
believed that any “add-on” surcharges are inherently deceptive and misleading. Cértainly, the
AGs would not have settled their differences with wireless carriers by permitting wireless carri-
efs to continue to engage in activity that the AGs now asseﬁ constitutes a “deceptive practice.”

B. THE AG ARGUMENT IS NOT SUPPORTED BY THE FACTS

The limited facts that the AGs cite do not support the relief they seek. The AGs princi-
pally rely on the number of complaints filed before different governmental agencieé. But relying
on the number of complaints identified ignores their relative size to an industry that has doubled

the number of customers within the last few years. Consider the following:

o The AGs state that telecommunications services made the FTC’s 2004 “top
ten list of consumer fraud-related complaints.”®' However, the AGs neglect to
mention that the FTC received last year 14,276 “telephone services’-related
complaints, which constituted two percent (2%) of all complaints that the FTC
recorded in this study.®? These complaints were for both regulated local ex-

80 Illinois Attorney General Press Release, Verizon Wireless, Cingular Wireless and Sprint

PCS Agree to More Accurate Maps, Pro-Consumer Return Policies (July 21, 2004) See also Na-
tional Association of Attorneys General Press Release, Settlement: Thirty-Two Attorneys Gen-
eral Settle with Verizon, Cingular, and Sprint PCS (July 22, 2004).

81 AG Comments at 2, citing Federal Trade Commission, National and State Trends in

Fraud & Identity Theft, January-December 2004 (Feb. 1, 2005)(“FTC Report™).
82 See FTC Report at 5 and Appendix C.
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change carriers, competitive local exchange carriers and wireless carriers.
Last year, there were a total of 181 million wireless customers and 178 million
LEC customers.®

e The AGs state that in “Texas, the Attorney General received more than 2,000
complaints about CMRS providers in 2003 and 2004.”** However, there are
over 13 million wireless customers in Texas,85 so the receipt of 2,000 com-
plaints means that one complaint was filed for every 6,500 customers — or a
complaint rate of 0.015 percent.

e The AGs state that in “2004, the Illinois Attorney General received approxi-
mately 848 wireless complaints.”®® However, there are over 8 million wire-
less customers in Illinois,*’ so the receipt of 848 complaints means that one
complaint was filed for every 9,400 customers — or a complaint rate of .01 -
percent. '

e The AGs state that in “2004, . . . Oregon received approximately 300 com-
plaints regarding the billing and disclosure practices of wireless carriers.”®
However, there are over 2 million wireless customers in Oregon.® So the re-
ceipt of 300 complaints means that one complaint was filed for every 6,600
customers — or a complaint rate of .015 percent.

The AGs additionally cite complaint data filed with the California Public Utilities Com-
mission (“CPUC”). This data, however, actually undercuts their argument that new regulation
- would decrease the number of complaints filed. The AGs state:

[I]n California, the [CPUC] received approximately 130,000 total telecommunica-
tions-related complaints between 2000 and 2004 (more than 30,000 such com-
plaints were made in 2004 alone), with CMRS-related complaints growing to
nearly a third of that number.”

8 See FCC Industry Analysis and Technology Division, Local Telephone Competition:

Status as of December 31, 2004, Tables 1 and 13 (July 2005)(“23004 Local Competition Re-
port™).

84 AG Comments at 3.

8 See 2004 Local Competition Report at Table 13.
AG Comments at 3.
See 2004 Local Competition Report at Table 13.
AG Comments at 3.
See 2004 Local Competition Report at Table 13.

AG Comments at 3.

86
87
88

89

90
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Assuming that California has the same customer profile as the rest of the country, wireless cus-

tomers outnumber landline customers in the State.’!

Accordingly, the AG’s statistic demon-
strates that wireless complaints are significantly lower than those for wireline companies, which
the CPUC regulates extensively. If regulation was effective in minimizing the number of cus-
tomer comr;laints, one would expect the number of wireless complaints to exceed the number of
landline complaints. Instead, the California complaint rate against heavily regulated LECs ap-

pears to be more than three times the rate of competitive wireless carriers.”

Obviously, this
“fact” does not support the AGs proposal that the FCC adopt more rules for competitive carriers.

While Sﬁrint acknowledges that there have been issues in the past regarding wireless bill-
ing practices, these issues are being addressed through the marketplace. Indee(i, Sprint devel-
oped an entirely new billing structure, called “Fair énd Flexible,” to address its customers’ con-
cerns about wireless pricing and overages. Wirelesé carriers are working in the market to capi-
talize on the mistakes of their compeﬁtors to the benefit of consumers. With 182 million cus-
tomers, however, some number of complaints is inevitable and indeed, it would be impossible to
develop rate plans and billing structures that satisfied every coﬁsumer. There is no assurance
that the rules proposed by NASUCA and the AGs would reduce complaint levels.

Finally, the AGs provide no evidence that the complaints they cite involved surcharges as

opposed to other carrier practices. The AGs assert that “[a]t the heart of much of much con-

sumer confusion and related complaints is the carriers’ practice of incorporating carrier add-on

o See, “Local T élephone Competition: Status as of December 31, 2004” Industry Analysis

and Technology Division, Wireline Competition Bureau, Federal Communications Commission
(released July 8, 2005); AARP Comments at 2.

2 It is also worth noting that prior to the rate deregulation of 1993, California had the high-

est cell phone rates in the country.
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charges as line items to bills.””? Yet, with regard to the minimal complaint data they recite, the
AGs do not identify what number (or percentage) involve complaints over carrier “add-on” sur-
charges. For example, the AGs have relied upon the 14,276 “telephone services” related com-
plaints that the FTC received in 2004. However, the FTC has described these complaints as in- |
volving “[c]harges for calls to ‘toll-free’ numbers; unauthorized charges such aé charges for calls
you didn’t make; unauthorized switching of your phone service provider; misleading pre-paid
phone card offers, etc.” It is thus not apparenf what number of these complaints involved sur-
ch‘arges.95 Verizon does track this level of detail, and “only 0.85% of the complaints recorded in
2004 related to taxes and surcharges_.96

The Administrative Procedures Act requires that the Commission conclusions be sup-
ported by “substantial evidence” in the administrative record.b97 Appellate courts “shall . . . set
aside” Commission decisions if they.are “arbitrary, capricious, an abuse of discretion” or “un-

supported by substantial evidence.”® In this regard, appellate courts have held that an agency is

93 AG Comments at 3.

o Id. at Appendix B.

9 The AGs similarly refer to and reply upon the “telecommunications-related complaints™

filed with their offices. AG Comments at 2-3. However, they neither identify the total number
of such complaints, nor separately break down the number (or percentage) that relate to sur-
charges as opposed to other issues.

% Verizon Comments at 6.

5U.S.C. § 706(2)(E). As used in the APA, “substantial evidence” means “the amount of
evidence constituting ‘enough to justify, if the trial were to a jury, a refusal to direct a verdict
when the conclusion sought to be drawn . . . is one of fact for the jury.”” Kay v. FCC, 396 F.3d
1184, 1188 (D.C. Cir. 2005)(supporting citations omitted). '

% 5U.S.C. § 706(2)(E).

97



Sprint Reply Comments July 25, 2005
Truth-in-Billing, CG Docket No. 04-208 Page 29

“not ‘entitled merely to assume’ that the practices it seeks to regulate cause the harm it fears.””
Clearly, the AGs have not supported the relief they seek with the “facts” they have recited.

C. NEITHER THE ACC NOR AGS EXPLAIN HOW CARRIERS SHOULD RECOVER COSTS
IMPOSED BY GOVERNMENT

The Attorneys General never explain how competitive carriers should recover the costs
that the government imposes on them if carriers are prohibited from using line item surcharges.
Ultimately carriers must recover their costs, including government imposed costs, from their cus-
tomers. The elimination of surcharges merely creates inequities in the manner in which these
costs are recovered and restricts options for customers. %

Governments impose two types of costs on carriers which increase the total price for ser-
vice that customers pay. One category involves taxes and fees, which are the sums that a carrier
must remit directly to the government. Carriers have no control over the sizé of these govern-
ment-imposed costs; their size is rather determined solely by the government. Importantly, the
only way that carriers can pay these taxes and fees is through revenues generated by their cus-
tomers. Thus, it makes no practical difference whether the government dictates the method of
fecovery — namely, whether the government requires carriers to collect the taxes directly from
customers or gives carriers the flexibility to collect the taxes either directly via surcharges or

hide them in the overall cost of service. The important point rather is that a carrier must generate

sufficient revenues from its customers to cover its costs of operations (plus a profit) and generate

% Blountv. SEC, 61 F.3d 938, 945 (D.C. Cir. 1995), cztzng Tex Tin Corp. v. EPA, 992 F.2d

353,356 (D.C. Cir. 1993).

100 The ACC Comments demonstrate a fundamental misunderstanding of the manner in

which wireless phone rates are established. ACC argues that a “rate element” is part of a rate-
making process, and since the surcharges in question are not part of a “ratemaking process,” they
are billing issues, not rates. The ACC seems oblivious to the fact that competitive carriers are
not subject to rate proceedings at which their costs are analyzed and their rates established by a
‘regulatory body. ACC Comments at 4. '
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additional revenues to remit to the government its taxes — regardless of whether the government
classifies these taxes as “mandatory” or “discretionary.”

The second category of government-imposed costs involves government mandates, such
as number portability or pooling, which require carriers to undertake specified activity that im-
poses both capital and operating expense. The costs associated with these mandates are not re-
mitted to the government, but the fact remains that the government is the direct cause of these
costs. Again, the only way that a carrier can comply with government mandates is by raising
sufficient revenue from customers to cover the mandate’s implementation and compliance costs.

Competitive carriers are not guaranteed profits sufficient to recover the costs the govern-
ment imposes on them, especially if they use term contracts with their subscribers. With a term
contract, the carrier and customer agree to a fixed price during the term of the contract. Thus, if
the government imposes a new cost on the carrier during the term of a particular contract, the
carrier is precluded by the contract from increasing its prices — unless the contract includes a
provision that permits the carrier to impose surcharges in specified circumstances.

Carriers that utilize term contracts in their relations with customers would have two alter-
natives if the government prohibits them from using line item surcharges in recovering govern-
ment-imposed costs:

1. A carrier could increase the “base” service price charged to new custom-
ers. But it does not seem equitable that only a subset of all customers (i.e.,
new customers) should pay the full cost of a new government-imposed
cost. In addition, given that new customers comprise only a small fraction
of a carrier’s total customer base, new customers would be required to pay
significantly higher rates than existing customers if a carrier is to recover
its costs for a major government mandate, such as CALEA, E911 or LNP.
In fact, service could become prohibitively expensive if, for example, a

carrier is required to pay a State five percent of its revenues but collect
that sum from new customers only.
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2. Alternatively, to address the equity issue between new and existing cus-
tomers, a carrier could stop using term contracts altogether by converting
all service offerings to month-to-month arrangements. With this ap-
proach, both new and existing customers would pay the same rate, al-
though this rate would change as taxes/fees/mandates increase or decrease.

Although the AGs may prefer that carriers discontinue the use of term plans, the Ameri-
can consumer has made clear that they prefer economic advantages of term contract plans to
more flexible month-to-month plans, with over 90 percent of wireless customers choosing a con-
tract plan. They prefer contract plans because of the benefits such plans provide, including lower
prices (a carrier can offer lower rates for handsets, for example, if it knows that it can recover its
subsidy costs ovcf time). Such contracts, in turn, perm_it carriers to better plan for network in-
vestment and other long term capital expenditures. Sprint believes that millions of wireless cus-
tomers would be very unhappy — and would. file complaints — if wireless carriers withdrew their
contract plans and forced .everyone to month-to-month arrangéments, where the price would
change on a regular basis.

Moreover, the AG’s preferred approach would require that a wireless carrier seeking to
maintain national plans and national prices would be required to bundle all government imposed
fees, e.g., USF charges and gross receipts taxes, into the national service price, effectively engag-
ing in a voluntary form of rate averaging.m1 However, there are wide variations in such taxes
and fees between the various states. Thus, to charge the same price in all jurisdictions neéessar—

ily would mean that some customers (those residing in States with no state USF or gross receipts

taxes) would pay higher rates than they otherwise would have paid, because they would effec-

101 The AG analogy to the sale automobiles (see Comments at 6-7) is both inapt and factu-

ally incorrect. The purchase of a product at one point in time is not at all like the purchase of a
service over a period of a year or two. Moreover, a review of the typical automobile “invoice”
shows multiple line items and surcharges such as “dealer prep,” “advertising,” “processing” and
“transport” charges.
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tively be subsidizing the costs imposed by governments in different jurisdictions. And this
“cross-jurisdiction subsidy” impact, the Commission has recognized, would simply encourage
more governments to increase their taxation of the telecommunications industry: |
[Wlere AT&T not to flow through the gross receipts tax, states would have an in-
centive to target telecommunications carriers for specific tax burdens and thereby

export the cost of the tax to customers in other states, who do not directly benefit
from, and who do not have the ability to influence the imposition of, this tax 12

The alternative would be for carriers to charge a different “base” rate in each jurisdiction
that imposes different taxes and fees. In States that permit local taxation (e.g., city sales tax,
county sales tax, local E911 fees), each carrier would be required to impose a different “base”
rate in each locality. Indeed, given that some localities have different taxes or tax rates for tele-
communications as opposed to non-telecommunications services, a carrier may be required to
offer multiple “base” rates in the same locality, based on the particular mix of services that the
customer purchases. Of course, national pricing for national plans could no longer be sustained
under such an approach.

One point must be understood — namely, the Commission cannot reasonably expect any
carrier to sifnply absorb the costs of new taxes, fees or regulatory mandates. Profit margins for
all competitive telecommunicatidns providers are extremely small. With respect to some wire-

less carriers, for example, profits still remain elusive.'®?

Wireless service is capital intensive,
requiring continuing tower construction, switch upgrades, handset upgrades, software modifica-

tions and transport facility construction. If Sprint or any other carrier was required to absorb net

102 Connecticut Office of Consumer Counsel v. AT&T, 4 FCC Rcd 8130, 8132 9§ 16 (1989).

In fact, an AT&T-commissioned Ernst & Young study found that the telecommunications indus-
try pays local and stdate taxes at a rate 2.5 percent higher than the average rate for other indus-
tries. See COMMUNICATIONS DAILY (July 20, 2005).

10 See THE WALL STREET JOURNAL, Cingular Wireless Profit Falls Over 50% on AT&T
Merger, at D4 (July 21, 2005).
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taxes, fees or mandates, its only practical alternative would be to reduce capital investment —
meaning that deployment of new technologies and services would be slowed, expansion of ser-
vice to underserved areas would be slowed, expansion of capacity to meet growing customer us-
age would be slowed and quality of service would be reduced, all to the detriment of consumers.

D. THERE ARE SIGNIFICANT FIRST AMENDMENT ISSUES WITH THE AG POSITION

The Attorneys General do not oppose line item surcharges for “@axes and regulatory
fees,” which they define as fees that carriers “remit” directly to the governmental entity imposing
the tax or fee.'® However, the AGs do oppose “carrier add-on charges,” even though carriers
also remit some of the resulting revenues directly to the government as well.'®> The difference
between the two categories of surcharges is whether the taxing authority “require(s] ‘carriers to
collect [the tax] from customers.”'% In other words, according to the AGs, it should be the gov-
ernment that decides whether customers are told of the incremental costs that the government
adds to the total cost of the service which the customers purchase. Under the AGs approach,
governments could hide their taxes, fees and regulatory mandates from the customers who pay
the sums simply by giving carriers the “discretion” to collect the sums directly (in the form a sur-

| charge) or indirectly (as part of the overall cost of service).

Any FCC rule that prohibits carriers from telling their customers of the costs govefnment

imposes on their service would constitute censorship and plainly contravene the First Amend-

104 See AG Comment at 1.

105 See'id.

106 1d.



Sprint Reply Comments July 25, 2005
Truth-in-Billing, CG Docket No. 04-208 ’ Page 34

ment. As the Supreme Court has held, “speech prohibitions of this type rarely survive constitu-

tional review.”'"’

The AGs assume that the speech involved in their “ban suréharges” proposal involves
commercial speech only:

[T]he regulation advocated here does nothing more than prohibit misrepresenta-
tion in commercial speech, which is not constitutionally protected.'®®

But misrepresentation has nothing to do with the AGs proposal that the FCC prohibit carriers
from telling customers of the costs that the government adds to their service prices — unless the
FCC believes that advising customers of taxes, fees and other costs of regulation itself consti-

tutes misrepresentation. 109

Although the issues involving language on a telephone bill, at first blush, might be appear
purely commercial, the speech at issue here does “more than propose a commercial transac-
tion.”'!® Rather, the speech at issue — brief descriptions of the amounts‘of taxes and fees paid to
the government and the costs of certain government regulation — attempt to identify to the cus-
tomer the cause and intended use of these charges. As former Commissioner Furchgott-Roth has
observed, a proposal such as the one being suggested by the AGs involves “censorship of speech
integrally related to a political dispute over social policy and taxation”:

Line items for new taxes are a means of letting customers understand why rates
are not lower than they would have been absent the new taxes. ... For consum-

Y7 44 Liquormart v. Rhode Island, 516 U.S. 474, 504 (1996).

108 AG Comments at 8.

109 But see Dissenting Statement Commissioner Furchgott-Roth, First Truth-in-Billing Or-
der, 14 FCC Rcd at 7575 (“Only in Washington could explicit disclosure of this new tax be con-

sidered deceptive.”).

1o Pittsburgh Press v. Human Relations Comm’n, 413 U.S. 376, 385 (1973).
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ers, the issue is not just whether prices have gone up or down. The question is
whether prices would have been lower without the new tax.'!!

The speech at issue also directly relates to government accountability. Governments
cannot be held accountable for their actions — whether imposing a new tax, fee or regulation — if
the persons who pay these sums are unaware of the tax, fee or regqlation. As the Supreme Court
has held, these subjects “extend well beyond speech that proposes a business transaction . . . and
includes the kind of discussidn of ‘matters of public concern’’ that the First Amendment both
fully protects and implicitly encourages.”'* In fact, “[t]here is no question that speech critical of
the exercise of the [government’s] power lies at the very center of the First Amendment.”' "

The Supreme Court has struck down on First Amendment grounds government bans on
advertisements containing alcohol prices and prescription drugs,''* and bans on brewers telling

customers of the alcoholic content of their malt beverages.“s’

An FCC rule censoring carriers
from advising customers of the amount of government taxes and fees and the cost of government

" regulation could not withstand First Amendment scrutiny. It is inéonceivable that courts would
permit, for example, the FCC to hide universal service “contributions” that now regularly exceed
10 percent of interstate revenues.

One of the Commission’s core Truth-in-Billing principles is that telephone bills should be

“full and non-misleading.”!'® A Commission rule prohibiting carriers from disclosing to cus-

H Dissenting Statement Commissioner Furchgott-Roth, First Truth-in-Billing Order, 14

FCC Rcd at 7575.

W2 Pacific Electric & Gas v. California, 475 U.S. 1, 8 (1986)(internal citations omitted).

Gentile v. Nevada, 501 U.S. 1030, 1033 (1991).

44 Liquormart v. Rhode Island, 516, U.S. 474 (1996); Virginia Board of Pharmacy V.
Virginia Citizens Consumer Council, 425 U.S. 748 (1976). :

1S Rubin v. Coors Brewing, 514 U.S. 476 (1995).
First Truth-in-Billing Order, 14 FCC Red 7492, 7516 37 (1999).

113

114

116
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tomers that amount of their service price that is either paid directly to the government or recovers
the cost of government mandates cannot credibly be characterized as “full and non-misleading.”

Current service plans have been developed in response to market derﬁands. This market-
based approach to pricing has.been extraordinarily successful, with Chairman Martin describing
it as “an amazing story.”'!” The Commission should continue to allow the market to drive cus-
tomer service. The existing rules, along with the additions described above, provide the FCC
ample leverage to protect consumers without threatening the wireless success story.

IV. CONCLUSION

For the foregoing reasons, Sprint Corporation respectfully requests that the Commission
establish a national frémework for telecommunications billing, preempt all State billing and dis-
closure laws and reject the request of the Attorneys General and the ACC to reconsider its deci-
sion that carriers may use non-misleading line item surcharges.

Respectfully submitted,‘
SPRINT CORPORATION
/s/ Luisa L. Lancetti
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